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During the past several years 

police misconduct claims have exploded.  

That is not to say that the force used by 

officers in effecting an arrest has become 

overbearing. The use of reasonable force 

in police fieldwork has remained 

relatively constant.  Rather, the law has 

changed.  The prerequisites for filing an 

excessive force claim have become 

easier.  A claimant is no longer required 

to be significantly injured in order to sue.  

Courts also are becoming less 

sympathetic to the qualified immunity 

defense, asserted by individual officers in 

virtually every case.  The disclosure 

requirements set forth in the new federal 

rules of procedure have significantly 

decreased the cost of litigating police 

misconduct.  Do not think that these 

legal changes have been made in a 

vacuum.  They have not.  The 

carnivorous appetite of the plaintiffs’ bar 

has been refocused by the media’s 

attention on the exceptional case of 

egregious police conduct.  The result?  

Cities, their police departments, and the 

officers they employ, are viewed as 

“deep pockets” who are sued with 

regularity on marginal or merciless 

claims.  The modest goal of this article is 

to focus on defenses according to the 

party sued that often allow a quick exit 

from the courthouse.1  

 

Officer Liability – Who did it? 

 

     The plaintiff’s petition, on a very 

basic level, defines the suit and gives the 

defendant notice of the facts and legal 

theories of the case.  It is the plaintiff’s 

obligation to name the proper party 

defendant.  Whether from simple 

ignorance or outright stupidity, many 

civil rights plaintiffs have trouble 

grasping this principle.  
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Unidentified Officers - We did it but you 

don't know it. 

 

Commonly there are multiple 

police officers involved in an arrest. 

Often civil rights complainants name 

many of these police officers as John Doe 

defendants. John Doe defendants are 

generally not cognizable in federal 

courts.2 Neither the federal statutes nor 

the federal rules of civil procedure 

contain any provision for the use of 

fictitious parties. 3  To the contrary, 

Federal Rule of Civil Procedure 10(a) 

requires that the complaint include the 

names of all parties. Pleadings in which 

the defendants are not identified by name 

will not suffice.4 A person is not a party 

to a lawsuit until named as a party. 5  

References to fictitious parties are 

therefore considered mere surplusage, 

the subject of dismissal for failure to state 

a claim.6 

 

Getting the name right also 

implicates jurisdiction over the person.  

In Taylor v. Federal Home Loan Bank 

Board,7 a civil rights action, the court 

was faced with the plaintiff’s request to 

add 50 “Doe” defendants.  Declining the 

plaintiff’s invitation, the court quoted the 

seminal Ninth Circuit opinion of 

Sigurdson v. Del Guercio:8  

  

“These John Doe complaints are 

dangerous at any time.  It is inviting 

disaster to allow them to be filed and to 

allow fictitious persons to remain 

defendants if the complaint is still of 

record.  Appropriate action has been 

taken by the trial court on its own motion 

in some such cases.  Although the fact 

that the Rules of Civil Procedure, [and] 

28 U.S.C.A., contain no express 

prohibition upon the subject, there is no 

authority of which we are aware for the 

joining of fictitious defendants in an 

action under a federal statute.  These 

defendants should be eliminated by 

motion of [defendant]....”9 

 

On this precedent the court 

dismissed the Doe defendants for lack of 

personal jurisdiction.  Doe defendants in 

the other civil rights actions are similarly 

entitled to dismissal under Rule 12(b)(2). 

 

Misidentified Officers  – We didn’t do 

it and you can’t prove it. 

 

Just as officers who participated in 

an arrest are named erroneously as 

unidentified defendants, officers who did 

not participate in an arrest are named 

fallaciously as misidentified defendants.  

Having never struck, punched or kicked 

the plaintiff, or even observed anyone 

doing so, officers are named only in the 

caption or included with broad, sweeping 

allegations that the “defendants” used 

excessive force.  Neither identification 

is sufficient. 
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It is entrenched in federal 

jurisprudence that an official will not be 

liable in an action brought under §1983 

unless he directly and personally 

participates in conduct under color of 

state law that deprives the plaintiff of 

rights, privileges, and immunities 

secured him by the United States 

Constitution.10   Personal participation is 

an essential element in a civil rights 

claim.11  Where a complaint alleges no 

specific act or conduct on the part of an 

officer toward the plaintiff, or 

conspicuously names the officer only in 

the caption, a cry of “I didn’t do it” 

properly dismisses the officer even under 

the liberal construction given pro se 

complaints. 12 

 

Nominally Identified Officers - We did 

it but we’re not liable. 

 

Sometimes the plaintiff will 

correctly identify an officer who 

participated in the arrest, but will bring 

suit against the officer in his official 

capacity.13 Suing an officer in his official 

capacity is legally indistinct from suing a 

municipality.14 When a municipality and 

its officer, officially, are both named 

defendants, the claims are redundant. 15 

Dismissal of the officer is appropriate.16  

 

Properly Identified Officers  - We did 

it but we’re not plainly incompetent. 

 

Officers, sued in their personal 

capacities, who participated in the arrest 

and are named in the complaint should 

invoke the defense of qualified immunity.  

Qualified immunity is a substantive right 

belonging to police officers. 17    Its 

principal purpose is to shield officials not 

only from liability but also from 

defending against a lawsuit. 18 

“[Q]ualified immunity is in part an 

entitlement not to be forced to litigate the 

consequences of official conduct. ...”19 

Police officers are immune if they could 

have reasonably believed their actions to 

be lawful in light of clearly established 

law and the information the officers 

possessed. 20  Even if law enforcement 

officials erred in concluding that 

probable cause existed, they are entitled 

to summary immunity if their decision 

was reasonable, albeit mistaken. 21  

Qualified immunity has therefore been 

recognized to protect all but the plainly 

incompetent or those who knowingly 

violate the law. 22  

 

Questions regarding qualified 

immunity are resolved on the face of the 

pleadings and with limited resort to 

discovery. 23 Qualified immunity poses a 

question of law to be decided by the court 
24  at the earliest possible stage of 

litigation. 25  Consequently, summary 

judgment, together with a motion to stay 

discovery, should be pursued jointly 

within weeks of service of process. 

 

The most critical element of the 

qualified immunity doctrine is its 

immediate appealability from an adverse 

determination in the trial court.  
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Qualified immunity is more than just a 

defense to liability.  It is, in fact, an 

immunity from suit.  The Supreme 

Court explained in Mitchell v. Forsyth 26 

that qualified immunity is an entitlement 

not to stand trial or suffer other litigation 

burdens until the legal question of the 

defendant’s conduct is first determined 

by an appellate court to have violated 

clearly established law.  If a claim to 

which immunity applies is erroneously 

permitted to go to trial, the defense is 

forever lost.27  

Heightened Pleading - We did it but you 

can’t clearly say it. 

 

An officer asserting the qualified 

immunity defense has a corresponding 

substantive right to avoid the potentially 

arduous process of discovery when a 

complaint does not plead facts which, if 

true, would defeat a claim of qualified 

immunity. 28  A complaint of excessive 

force is required in many circuits to be 

pled under a heightened pleading 

standard. 29  Heightened pleading 

“requires significantly more specific 

allegations that required by “notice 

pleading” under Federal Rule of Civil 

Procedure 8.  It is a judicially crafted 

extension of the doctrine of qualified 

immunity. 

 

Because questions regarding 

qualified immunity are resolved on the 

face of the pleadings with limited resort 

to discovery, a plaintiff, at the pleading 

stage, is required to engage the 

affirmative defense of qualified 

immunity. 30    To state a §1983 claim, 

plainly and concisely, against a police 

official, the plaintiff must chart a factual 

path, free of conclusion, that defeats 

qualified immunity. 31  Greater pleading 

detail is required in order to 

accommodate the substantive right of 

officials to be free both from individual 

liability and the discovery process. 32 

Allowing broadly worded complaints 

leads to traditional pre-trial depositions, 

interrogatories and document production, 

all of which eviscerate the protections of 

qualified immunity. 33  Therefore, a 

plaintiff’s complaint must state with 

factual detail and particularity the basis 

for the excessive force claim, including 

why the defendant cannot successfully 

maintain the defense of immunity. 34 If 

conclusory allegations comprise the 

complaint, a Rule 12 motion to dismiss 

should first be asserted, and if 

unsuccessful, summary judgment based 

on qualified immunity should secondarily 

be pursued. 

 

Police Department Liability - You sued 

the wrong thing so you lose. 

 

Plaintiffs, demonstrating a further 

lack of normal intelligence, or, at least a 

naivete of the law, frequently sue police 

departments.  A police department in 

most cases is an improper party 

defendant. 35 To sue a city department, 

the department must enjoy a separate 

legal existence. 36 A police department 
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generally has no corporate identity 

separate from its municipality.  Each 

governmental department is not a 

“person” distinct from the government at 

large for purposes of §1983.37 A police 

department is a sub-unit of the city 

government and, as such, is merely a 

vehicle through which the city fulfills its 

policing functions. 38  Unless the 

municipality has taken explicit steps to 

grant the servient agency with jural 

authority, the city department cannot be 

engaged in litigation. 39 Suit can no more 

proceed against a police department than 

it could against an accounting department 

of a corporation. 40  Early dismissal 

under Rule 12(b)(6) is appropriate. 41  

 

Municipal Liability - You sued the right 

thing but you lose anyway. 

 

Should the plaintiff wish to sue an 

entity for his supposed distress, a 

municipality is the property party 

defendant.  To establish municipal 

liability under §1983 a complainant must 

demonstrate a policy or custom that 

caused constitutional injury. 42  A 

municipality, of course, can act only 

through its human agents, but it is not 

vicariously liable. 43  The doctrine of 

respondeat superior does not apply to 

§1983 claims. 44 A city can be liable for 

its non-policy making employees’ acts 

only if its employees were carrying out 

city policies when they acted. 45 Isolated 

acts of an individual officer, without 

additional proof connecting those acts to 

the municipality, are not deemed a 

custom or policy of a municipality. 46   

To impose liability under these 

circumstances would be to impose it 

simply because the municipality hired 

one “bad apple”.  Conversely, a 

stipulation that the action of a police 

officer is in compliance with the city’s 

customs and policies triggers municipal 

liability if a verdict is rendered against 

the individual officer. 47   

 

The task of establishing municipal 

liability in a §1983 context is formidable. 
48  To establish a prima facie case, a 

plaintiff must identify a specific policy, 

connect the specific policy to the city 

itself, and show that the particular injury 

was inflicted because of the execution of 

that policy. 49 Thus, not only must there 

be some degree of fault on the part of the 

municipality in establishing or tolerating 

the custom or policy, but there also must 

exist a causal link between the custom or 

policy and the deprivation. 50  A 

municipal policy is not unconstitutional if 

it might permit unconstitutional conduct 

in some circumstances; it is 

unconstitutional only if it requires its 

officers to act unconstitutionally.51 

 

Moreover, the custom or policy 

must demonstrate deliberate indifference 

to the plaintiff’s constitutional rights and 

be a conscious choice by the 

municipality’s final decision-making 

officials. 52    Mere negligence is not 

sufficient to state a claim.53 Rather, the 

test is one of deliberate indifference to the 

claimant’s rights. 54  This standard has 
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been defined as “just not giving a damn.55 

It is indeed rare when a plaintiff can meet 

this burden and establish that a 

municipality has a policy, ordinance, 

regulation, or custom adopting or 

requiring the use of excessive force.  

Section 1983 claims against 

municipalities therefore provide fit grist 

for the summary judgment mill. 

 

Conclusion 

 

Many plaintiffs counsel practice 

what might charitably be described as the 

“Bubba Smith” approach to civil rights 

litigation: the plaintiff grabs as many 

defendants as possible and then, with the 

court’s helping hand, throws them out 

one by one until he finds one with a 

plausible violation.  While this approach 

may be effective on the gridiron, it has no 

place in the courtroom.  Not only is it 

without merit, it runs afoul of Rule 11.56 

An attorney’s signature on a pleading 

constitutes a certificate that the signer has 

read the document and, to his best 

knowledge, it is well-grounded in fact 

and warranted by existing law. 57 

Improperly naming police officers, 

police departments, and municipalities as 

parties to a lawsuit violates this principle 

and allows the imposition of sanctions.  
58 
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